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TENDENCIES IN THE TAXATION OF TRANS- 
PORTATION COMPANIES IN THE 
UNITED STATES. 

In its report, issued in 1880, the New York Railway Tax 
Commission asserted that ' ' there is no method of taxation 
possible to be devised which is not at this time applied to 
railroad property in some part of this country. ' ' When this 
statement was made the states were passing through the 
middle experimental stage in their taxation of transporta- 
tion companies; and though twenty years have since elapsed, 
the final period of experiment has only just begun. A chaos 
of tax systems, almost if not quite equal to that which con- 
fronted the New York commission, still prevails. But con- 
fused and confusing as railway tax laws have been and still 
are, both legislation and judicial decision give evidence of 
progress toward a better state of things. Even prior to 
1879, the year of the activity of the New York commission, 
clearer comprehension of tax problems to be solved had 
already set on foot a movement for reform; and the past two 
decades have witnessed changes still more notably in the 
same direction. It is the general trend of these changes 
which this paper attempts to describe. 

In the developing of its transportation facilities, the United 
States has acted as a group of communities at widely differ- 
ent stages of industrial development. After the East had 
in a measure settled the question of an adequate transporta- 
tion net, the railway growth of the West was still in its 
incipient stage. Correspondingly, the East, after continu- 
ous experiment, was the first to devise definite methods of 
railroad taxation, many mistakes in the development of 
which the states of the West were subsequently enabled to 
avoid. But in the main, the general course of the develop- 
ment has been the same in both sections, and the same 
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conservative attitude toward innovation is to be noted 
throughout. 

In tracing the course of this development, it will be con- 
venient to group the successive steps within three distinct 
periods. To be sure, it will not be possible to assign any 
definite chronological limits to these separate stages; but the 
main distinctive features in the process of change stand out 
so clearly as to group themselves broadly under the three 
main divisions, which are here adopted. 

The first of these stages was one which was characterized 
by the state policy of subsidy and exemption from taxation; 
the second stage was marked by the abandonment of these 
practices and the adoption of the plan of applying the gen- 
eral property tax in its simple form to the taxation of rail- 
ways as " legal persons;" and the final or present stage has 
been characterized by the adoption of definite systems of 
railway taxation, distinct from the system of the general 
property tax. 

First Stage. 

One reason for the slow progress which has been made in the 
field of railway taxation is to be found in the comparatively 
recent origin of the railway systems themselves. The devel- 
opment of railroads in the United States had scarcely begun 
before 1830; and from a financial standpoint, it was not until 
the period of the civil war that the ultimate success of the 
railroad experiment was assured. In 1830, population was 
sparse and the capital of the country was limited. At this 
time the states themselves were quite widely engaged in 
works of internal improvement; but with the introduction 
of railways, the states appear to have been averse to engag- 
ing in this new form of enterprise, with the result that the 
planting of railway lines was left entirely to individual 
initiative. Capital, however, in addition to the mere fact of 
its scarcity, was exceedingly backward of investment in an 
enterprise which gave no prospect of substantial or immediate 
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returns. Under these circumstances, it was but natural 
that the various state legislatures should have been impressed 
rather with the expediency of stimulating railway investments 
by special auxiliary enactments, than of restricting their ex- 
tension by the imposition of taxes. Accordingly, with a view 
toward encouraging the growth of a service which was seen 
to be of vital public importance, special aids and partial or 
even complete exemptions from taxation were frequently 
made the subjects of statute and special charter provision. 
By 1845, this policy was probably at its height; but with 
the subsequent, increasingly prosperous financial condition 
of the railways, particularly in the East, the practices of 
subsidy and exemption gradually fell into disfavor. By 
1865, the granting of state aid was altogether exceptional. 
The practice of exemption has continued with somewhat 
greater persistence. But the tendency of the past few 
decades has been so far in the direction of its entire aboli- 
tion that only a few survivals of the practice are any longer 
to be found. In New Hampshire, for instance, railroad 
lines are still exempted from taxation for a period of ten 
years after their construction. In New Mexico, a similar 
provision is in force, except that the exemption is for a 
period of but six years. Another isolated example of the 
practice is to be found in I/>uisiana, where the constitution 
of 1898 provides for the ten years' exemption of all railroad 
lines constructed in that state before 1904. 

The whole tendency among the states of recent years has 
been to wipe out the last vestiges of railroad exemption 
privileges. Only a few instances of this tendency need 
here be cited. In North Carolina, prior to 1891, three of 
the most important railways in the state were exempted from 
taxation. In that year, however, as the result of persistent 
effort on the part of state authorities, these exemptions were 
surrendered. In Arkansas, the Cairo & Fulton Railroad 
(now the St. lyouis, Iron Mountain & Southern), was ex- 
empt from taxation under its charter until it should yield a 

[357] 



46 Annals of the American Academy. 

net profit of 10 per cent on its investment. The realization 
of this financial condition the railroad management was very 
careful to avoid, so that the term of the exemption was 
indefinitely extended. A few years ago, however, the com- 
pany reorganized. The state was not slow to realize its 
opportunity, and after a suit at law the company lost its 
exemption. 

In Michigan, to further illustrate, the legislature of 1891 
passed a law promising ten years' exemption from taxation 
to all railway lines which should be constructed in that state, 
north of the forty-fourth parallel of latitude. In 1897, the 
legislature repealed this law, and the state authorities pro- 
ceeded to levy a tax on all of those roads which had already 
been built in that section of the state. The companies 
affected contested this action in the courts, but the procedure 
of the state was sustained, on the ground that the exemp- 
tion was a mere gratuity, repealable at will. This doctrine 
had already been laid down in the United States Courts, 1 
where it was held that a state legislative act exempting the 
property of railroads from taxation, is not, when a mere 
gratuity on the part of a state, a contract to continue the 
exemption. In Michigan, too, those railroads which had 
formerly been taxed under special charter privileges, were 
by legislative enactment in 1891 brought under the general 
railroad tax law, but the provisions of this act were not 
carried into effect until 1898. 

The courts of the various states and of the United States 
have been one in their endeavors to bring all railroads under 
the provisions of general state tax laws. Exemptions from 
taxation constituting a contract on the part of a state not to 
tax, are held never to arise by implication, and are con- 
strued narrowly in favor of the state. It has been laid 
down, moreover, that immunity from taxation is not trans- 
ferable, with the result that the re-organization of a railroad 

1 See Tucker v. Ferguson (22 Wall. 527), and West Wisconsin Railroad v. Super- 
visors (93 U. S. 595). 
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company, or the sale of a railroad property, effects the 
wiping out of an exemption. Furthermore, consolidation 
of lines, except where express provision has been made to 
the contrary, results in the loss of exemption. 

With state policy and legal tendency, therefore, not only 
opposed to the extension of exemption, but even operating 
toward its complete abolition, the practice has come to be of 
but slight significance. The existence of special, often 
lenient, tax provisions for particular companies ought, in 
passing, to be mentioned in this connection; but the impor- 
tance of this practice is likewise a declining one. The appli- 
cation of general laws to the taxation of all railway lines is 
at present the fact of chief significance. 

Second Stage. 

Turning back once more to the period before the civil 
war, the beginnings of legislative provision for railway 
taxation must be noted. With the growth of railways, at 
various times in different sections of the country, a tendency 
to tax supplanted the earlier practice of granting subsidies 
and exemptions. In applying the taxing machinery to 
transportation companies, the states very naturally recurred 
to methods already employed in the taxation of individuals, 
and made these companies subject to the provisions of the 
existing general property tax. With the single exception 
of Pennsylvania, which from the outset broke away from 
the general property tax in this respect, the early practice 
of the states was the assessment of all real and personal 
property by local officials, in the same manner as with the 
similar property of individuals. The adoption of this plan 
was not altogether unwarranted by the conditions of the 
time. Up to 1850, the corporations of the country were 
nearly all of a purely local character. At that time none 
of the great trunk lines had yet been formed. But changed 
conditions soon began to manifest themselves. In 1851, for 
instance, various lines were brought together to form the 

[359] 



48 Annals of the American Academy. 

New York Central Railroad; and in the few years following, 
the Baltimore & Ohio, Pennsylvania & Erie lines were 
formed. As the result of changed conditions brought about 
by consolidations such as these, new tax requirements arose. 
Inadequate as had been the general property tax even under 
earlier conditions, it was now very soon shown to be entirely 
ill-adapted to this new office. Utter lack of uniformity in 
the operation of the system resulting from its local adminis- 
tration, facility of evasion, and the failure of levies to meas- 
ure, even roughly, the tax-paying ability of the different 
companies, among other difficulties, necessitated from time 
to time the adoption of modifications and substitutions which 
have at length resulted in present systems. 

Third Stage. 

This final period in the development of railway tax sys- 
tems is chiefly characterized by a departure from the methods 
of the preceding period. In accomplishing this departure, 
certain changes of quite general extent among the states 
have been effected. In the first place, there has been widely 
evidenced a tendency to tax transportation companies upon 
a different basis, or to say the least, in a different manner from 
that which has been followed in the taxation of individuals. 
Fifty years ago, the system of the local general property 
tax was almost universally applied to railroad taxation. 
Twenty years ago, changes from this original method had 
already been so far effected that the railroads were locally 
assessed on their property in less than one-fourth of the states. 
And more recently, the application of the early system has 
been so far abridged that it is now to be found in its original 
form in less than one-eleventh of the states. But four 
states and one territory still cling to the primitive system. 
These are Louisiana, New Mexico, Oregon, Rhode Island 
and Texas; and in the case of Texas, there is a supple- 
mentary system based on] a different principle. 

There is still prevalent in many sections of the country, 
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however, an attitude favorable to the taxation of individuals 
and of corporations upon the same principle and in the 
same general manner. Such, for instance, is the notion 
which pervaded the deliberations of the recent session of 
the Michigan legislature, which was called to consider the 
subject of railway taxation. Such, likewise, is the express 
requirement of a number of state constitutions. But, as we 
have seen, the preponderance of state practice is in the 
opposite direction; and even in the cases of those constitu- 
tional requirements which have just been mentioned, the 
force of the provisions has been destroyed by the Federal 
Supreme Court in a series of decisions which hold that state 
constitutional provisions declaring that a certain large class 
of persons and corporations shall be taxed by general laws, 
uniform as to the class upon which they operate, allow a 
rule for railroads different from that which applies in the 
taxation of individuals. 1 

By way of explanation, however, it must be stated that 
in the majority of those cases where a change of system has 
been effected, the property tax has not been abandoned, but 
modified. There has been embodied in these changes 
simply an attempt to adapt the system of the property tax 
to the most obvious requirements of a system of railroad 
taxation. The result of this process of adaptation has been 
the establishment of methods for railroad taxation, which 
differ essentially both in their operation and in their admin- 
istration from those employed in the taxation of individuals 
and even of other corporations; for railroad property is made 
a special class for purposes of taxation, and is subject to 
assessment by state, not local, officials. The New Jersey 
Tax Commission of 1897, m its report, very well points out 
the distinct character of the two systems in a statement 
which is generally applicable: " It will be readily seen, that 
these two systems thus described and contrasted, are not 
co-ordinate; there is no tribunal in the state clothed with 

1 See State Railroad Tax Cases (92 U- S. 575.) 
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powers in which the values of the one class can be con- 
trasted with the values of the other; they run in parallel 
lines, so to speak, being two separate, independent systems. ' ' 
In fact, the incorporation of the franchise feature in the sys- 
tems of many of the states, has so far obscured, or at least 
modified, the workings of the original property tax system, 
as to effect by existing methods a substantial divorce from 
the methods applied in the taxation of individuals. 

As an off-shoot of this tendency toward railway tax sys- 
tems, distinct from those employed in the taxation of indi- 
viduals, has come a process of change in the direction of a 
growing degree of centralization in railroad tax administra- 
tive machinery. With the widening scope of railway con- 
solidation, effective local administration of railway taxation 
has come more and more to be a matter of practical impossi- 
bility. Experience has shown that the problem of railroad 
taxation is by so much furthered toward solution, as the 
progressive steps toward the formulation of a tax system 
tend to broaden the field of the application of that system; 
and legislative practice has of necessity followed these lines. 

In the legislation of many of the states, one of the accom- 
paniments of the centralizing tendency which is becoming 
more and more noticeable, is the practice of authorizing cer- 
tain state officials to examine the books and papers of trans- 
portation companies for purposes of information in the 
making of assessments. There seems to be a growing 
desire to reach, for purposes of taxation, every company's 
full earning capacity, and the adoption and extension of this 
device is an attempt toward the attainment of that end. 
Whether its workings are effectual is very questionable. 
The commissioner of railroads of Michigan, for instance, 
asserts that ' ' that provision of the statute which gives the 
commissioner the right to examine books and papers is a 
humbug. It takes six months to examine a little broken 
bank in Lansing. How long would it take to examine the 
affairs of a great railroad ?" But outside of any consideration 
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of the inefficient character of the regulation, the fact of 
its increasing prevalence is evidenced in state legislation. 
The growing advocacy of a uniform system of railway 
accounting deserves to be noted as tending in the same 
direction. Possibilities of railroad regulation, beyond the 
mere matter of taxation, are involved in these plans. 

Beyond those general lines of change which have been 
progressing to a greater or less degree throughout the 
states, there remain to be considered certain more special 
changes which have been effected upon tolerably distinct 
lines in different sets of states, namely, those changes which 
have resulted in the adoption of systems resting in their 
incidence upon the bases of property, capitalization and 
business receipts; the latter two, broadly speaking, charac- 
terizing the states east of the Mississippi and north of the 
Ohio; and the first, the remaining sections of the country. 
This question is probably the most important one which 
arises in considering the development of the country's trans- 
portation tax systems. It is a question which is the subject 
of considerable controversy. 

It has already been stated that the early system in nearly 
all of the states was that of the local general property tax, 
and that as time went on, various departures from that sys- 
tem were effected. In the majority of the states these 
departures took the form of a modification of the original 
property tax method. The system of cash valuation of pro- 
perty, or of property and franchise, by state officials came 
into use. Even in 1880, the general property tax, although 
lying at the bottom of the systems employed in most of the 
states, was, in its primitive form, the exception rather than 
the rule; and during the two decades which have elapsed 
since 1880, the system of cash valuation of railroad property 
by state boards or officials has made still further inroads into 
those states where the local property tax was formerly in 
vogue. Such, for instance, has been the case in Arkansas, 
in Iowa, and in other states, where the demand for greater 
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uniformity in administration necessitated this change. To 
be sure, the origin of this method in the system of the 
general property tax, and its subsequent development along 
the lines of that system, do not warrant the expectation of 
close approach toward correctness of principle in its formu- 
lation, or of high degree of efficiency in the details of its 
operation. It is not surprising, when we consider the rapid 
growth of the country's external and internal traffic, that 
tax legislation has failed to adapt itself completely to the new 
requirements which have arisen as the result of this speedy 
growth. American legislative activity, particularly in the 
field of taxation, has always been conservative; and it is but 
a natural consequence of the conservative tendency to regard 
the tax on property values as the " measure of justice and 
equality," that the old principle has been embodied in the 
railway tax systems of most of the states. 

The system of railroad taxation based on cash valuation 
of property, or of property and franchise, is rather complex 
in its administration. As regards details, its operations 
are not identical in any two of the states; but its main 
features, in all of those states where it prevails, are the 
same. Certain designated officers of the various railroad 
companies are required to return sworn statements or 
schedules to state officials, setting forth in detail the length 
of line with all its tracks, and the proportion thereof in each 
tax district of the state, all personal property of every kind, 
all rolling stock, and often a detailed description of the con- 
struction of track and roadbed, the time spent in that con- 
struction, and the value of materials employed. There is 
also required a full statement of all real estate owned or used 
in each tax district, of all stations, houses or other build- 
ings, and all equipments connected therewith, of the amount 
of capital stock, including its market value, or if there is no 
market value, the actual value of the shares, in some cases 
including a list of the shareholders and their places of resi- 
dence, in addition to a statement of the total amount of all 
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indebtedness, generally excluding current expenses. In 
some states the schedule must contain a statement of the re- 
spective companies' entire gross receipts, entire operating 
expenses, and entire net earnings, with a supplementary 
statement of the amount of such receipts, expenses and earn- 
ings, resulting from business done exclusively within the 
state. Neglect to furnish these sworn schedules is generally 
attended with heavy penalties, and false statements are pun- 
ishable as perjury. Furthermore, in many cases the state 
officials to whom these reports are made, are empowered to 
require additional statements, when necessary, and even, as 
provided in a number of states, to summon witnesses, to 
examine them under oath, and to compel the production of 
corporation books and papers. The work of assessment on 
the basis of these returns is generally entrusted to a specially 
constituted state board, by whom the valuation is deter- 
mined, and in most cases apportioned among the local tax- 
ing districts for the computation and collection of the tax. 
Railroad real estate, not directly employed in traffic opera- 
tions, is generally assessed and taxed by the local officials. 

In about a third of the states the process of departure 
from the original local general property tax took the form 
of a series of substitutions for, rather than modifications of, 
the early system. In a number of states systems based on 
the various forms of capitalization were adopted. In 1880 
considerable progress had already been made in this direc- 
tion. In Connecticut, for instance, a system providing for 
a tax based on valuation of corporate capital and floating 
and funded indebtedness came to be employed; in Maine, a 
system based on market valuation of capital stock was 
adopted; and in New York, a system providing for railroad 
taxation in common with corporations generally, upon the 
basis of capital stock according to dividends, was estab- 
lished. Since 1880, as regards railroad taxation, but little 
advance has been made in the introduction of these methods 
into new fields. Their most significant extension has been 
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in the cases of the various other transportation companies, 
but these will be mentioned later. 

One of the most serious obstacles to which systems of 
taxation, based on capitalization, have been exposed in the 
past has been the restriction which has been put upon the 
taxation of corporate bonded debt by a decision of the United 
States Supreme Court. In 1872 that body decided, in 
effect, that a state tax on that portion of a company's 
bonded indebtedness which is held by non-residents of that 
state would be considered unconstitutional. 1 It is a noto- 
rious fact that the bonded capitalization of the railroads of 
the country is quite equal in amount to their capital stock; 
and that, therefore, a tax which rests in its immediate inci- 
dence merely upon the capital stock of a railway corpora- 
tion reaches only a portion of the real investment. To this 
fact may probably be traced the origin of an influence, 
which has acted as a deterrent to the wider adoption of tax 
systems based on capitalization. 

In a comparatively recent Oregon case, however, the 
Supreme Court arrived at the decision that a tax levied 
within a state upon a foreign-held mortgage, which is 
secured by real estate situated within that state, is constitu- 
tional. 2 Should this doctrine be held to apply to corporate 
forms of mortgage indebtedness, a noteworthy change in the 
status of the tax on corporate capitalization would be 
effected. Such, at any rate, has been taken to be the impli- 
cation of the decision by the committee of the present New 
York Legislature, which has drafted a bill providing for the 
taxation of bonded or mortgage debts; and the same view 
of the decision is held by many other competent legal 
authorities. 

Another system of railroad taxation, which was formu- 
lated as a substitute for the original local property tax, was 
that of the tax on business receipts. ' Prior to 1880 systems 

1 See State Tax on Foreign-held Bonds Case (15 Wall. 300). 

2 See Savings Society v. Multnomah Countv (169 U. S. 421). 
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based on this principle had already been established in a 
number of states. Thus, for instance, Michigan, Minne- 
sota and Wisconsin had provided for graduated gross 
receipts taxes. In Pennsylvania, too, a tax on gross 
receipts, in addition to the earlier general corporation tax 
on capital stock, was established; and in Delaware and 
Virginia a sort of net earnings tax was adopted to supple- 
ment the existing systems of those states. Since 1880 the 
gross receipts system has been subject to still further exten- 
sion. For example, in 1881 Maine abandoned the system 
of the tax on capital for one based on gross receipts; in the 
same year New York supplemented its existing system by a 
gross receipts tax; and in 1882 Vermont, like Maine, pro- 
vided for a gross receipts system. But in Vermont, as the 
result of constitutional exigencies, this system has since 
been made alternative with one based on property valuation. 
The former method, however, still prevails in practice. 
Since 1880 several other states, following the example set 
by Pennsylvania and New York, have provided for gross 
receipts taxes, supplementary to previously existing sys- 
tems. 

But those cases in which taxes on receipts or earnings 
have been openly introduced into state tax systems, are not 
the only ones in which these methods are applied. In those 
states where the property valuation method prevails, the 
state boards whose duty it is to determine valuations, very 
often have considerable discretionary power. The tax laws 
which apply in these cases, frequently provide that these 
boards shall value railroad property with a view toward its 
earning capacity. In such instances, therefore, the possi- 
bility of arriving at a valuation which will bear an approxi- 
mately constant relation to earning capacity, though only 
infrequently realized, yet exists. And still further, in those 
states where the franchise is valued in addition to property, 
earnings, as well as capital, are frequently considered in 
arriving at a valuation. The application and extension of 
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such methods as these, are to be regarded as at least an indi- 
cation of a drift of sentiment toward tax systems based on 
railway earning capacity. That clause in the constitution 
of North Dakota, which explicitly recognizes the tax on 
gross receipts as a system suited to railway taxation, must 
also be regarded as an indication of possibilities in this con- 
nection. 

The stand which has been taken by the Supreme Court of 
the United States in the matter of the taxation of receipts 
from interstate traffic, however, has probably placed a serious 
impediment in the way of a much wider extension of the 
gross receipts system to railway taxation. In a series of 
litigations, the Supreme Court held that a state tax on gross 
receipts resulting from interstate traffic, except when levied 
as a franchise tax, is an interference with interstate com- 
merce, and is therefore unconstitutional. 1 

Owing largely to the influence of these decisions, as well 
as to causes of a local nature, there appears to have set in 
within the last few years a tendency away from the gross 
receipts system in two states, which have in the past been 
the main strongholds of that system. In Wisconsin, and to 
a greater degree in Michigan, the existing systems have 
been subject to opposition. In the case of Wisconsin, the 
feeling in the matter is well voiced in the report of the Wis- 
consin Tax Commission of 1898. They state: " Most of the 
forms of tangible property are already taxed in full propor- 
tion to their value. In the case of banks, manufacturing 
and trading corporations, corporate property appears to be 
as heavily taxed as that of private individuals; but we do 
not think this is true of any class of corporations taxed on 
the basis of earnings or mileage basis." The commission, 
therefore, rather mildly advocate a change of system. 

In Michigan, the agitation against the existing gross 

> See Fargo v. Michigan (121 U. S. 230), and Phila. & Southern S. S. Co. (122 0. S. 
326). Also see Maine v. Grand Trunk Ry. Co. (142 XT. S. 217) for obiter contrary to 
decision in other two cases. 
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receipts system has been very spirited. In 1897, au< i again 
in 1898, the railroad commission of the state, in its reports, 
arraigned the existing system as unjust and ineffective, and 
voicing a quite general feeling in the matter, recommended 
in its stead the adoption of a system based on the principle 
of property valuation. The governor of the state and other 
prominent men have been untiring in their efforts to bring 
about such a change. As a result, during the legislative 
session of 1897, the celebrated "Atkinson Bill" arose. It 
failed to pass that session, and was made the issue for a 
special session of the legislature of 1897. After various 
experiences it was passed by the legislature of 1899. This 
bill, which was largely modeled after the Indiana law, pro- 
vided for a railway tax system based on cash valuation of 
property and franchise, upon general lines similar to those 
which characterize that system wherever it prevails. The 
law, however, was very short-lived; for the Supreme Court 
of Michigan, not long afterward, in two test cases, 1 declared 
it unconstitutional. 

How much this agitation is the result of merely transitory 
political influences, and how far it is the outcome of strictly- 
economic causes, it would be difficult to determine. What- 
ever may be the verdict on that question, it is quite evident 
that the political struggle against the gross receipts system 
in that state has not yet spent its force; and though at pres- 
ent it is a matter of improbability, it ought not to be a 
matter of surprise, if a measure substantially the same as 
the ' ' Atkinson Bill ' ' were yet to find place upon the statute 
books of Michigan. 

The recent experience of Maryland has been quite the 
opposite of that in Michigan and Wisconsin; for under the 
new railway tax law of 1896, the gross receipts system of 
the state was very noticably expanded. 

In connection with the taxation of transportation com- 
panies upon all of the bases which have been mentioned 

• 7 8 Northwest Reporter, 125. 

[369] 



58 ANNALS OF THE AMERICAN ACADEMY. 

above, there has been rapidly spreading an administrative 
device for the pro-rating, according to mileage, of taxable 
elements of an interstate character. In the case of the tax 
on cash valuation of property, the necessity for the adoption 
of this plan arises, of course, only in the taxation of rolling 
stock. The plan generally followed in such cases is to tax 
rolling stock upon that portion of its value, which is repre- 
sented by the proportion of mileage traversed within a state 
to total mileage covered. 

Under the system of the tax on capital, in the case of 
foreign corporations, the legal requirement that only that 
portion of the capital stock of any company which is 
employed within a state, shall be taxed by that state, has 
resulted in the general adoption of the plan. The taxation 
of sleeping car companies in Pennsylvania furnishes a good 
example of this practice. In that state, the capital stock of 
every such company is assessed by a state official, taking as 
the basis of assessment such proportion of the capital stock, 
as the number of miles of railroad over which the cars of 
the company are run in Pennsylvania bears to the mileage 
in that and other states over which its cars are run. The 
perfect legality of this method has been repeatedly affirmed 
by the United States courts. 1 In the case of domestic cor- 
porations, although the practice of pro-rating is not necessi- 
tated by legal dictum, recognition of the practical justice 
attainable under the method had led to its general adoption. 

Under the gross receipts tax system, so far as concerns 
foreign corporations, any attempt by a state to tax receipts 
other than those resulting from purely intrastate traffic, 
encounters a direct prohibition in the decisions of the United 
States Supreme Court. In the case of domestic corporations, 
the right of any state to measure the value of a franchise 
which it has granted by total receipts, even including those 
from interstate traffic, has been upheld by the courts. But 
the plan generally followed in such cases has been that of 

• See Pullman Car Company v. Pennsylvania (141 U. S. 18). 
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taxing only a mileage proportion of the gross receipts. 
Such, for example, is the method followed in Maine, where 
receipts from business of an interstate character are pro- 
rated according to the ratio which the mileage traversed in 
doing business within the state bears to the total mileage 
covered both within and without the state. 

Other Transportation and Transmission Companies. 

One of the practices which is constantly becoming more 
and more prominent in the enacting of state tax laws, is 
that of making specific provision for the taxation of trans- 
mission and transportation companies other than railways. 
Of recent years, this has been particularly the case with 
those companies which do a business upon the various rail- 
way lines of the country, complementary and subsidiary to 
the railroad business. In legislating for the taxation of 
these companies, the states have very noticeably avoided the 
property tax system. It appears to have been quite gener- 
ally recognized that a tax on the mere value of the property 
of these companies would be entirely ineffective in reaching 
their true taxable capacity. That this evil does actually 
arise under the property tax system, is amply affirmed by 
the experience of those states which still cling to that sys- 
tem. But changes are constantly being effected; and the 
general practice of recent years has been manifestly point- 
ing to the abandonment of the old system, and tending 
toward the adoption of others, which have already proved 
tolerably efficient in a number of the states. 

In the case of express companies, the need for specific tax 
provision has been very marked. Under the system of the 
local general property tax, these companies have almost 
entirety escaped taxation. The attorney-general of Montana 
not long ago made a statement bearing on this point, which 
is typical of the operation of this system wherever it exists. 
He says, ' ' Take for instance one of the principal express com- 
panies operating in this state; in one county it undoubtedly 
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does a business of several hundred thousand dollars, and 
the property owned by it in the county subject to taxa- 
tion will not aggregate in value, five thousand dollars. The 
system now prevalent, which ignores the franchise and 
simply assesses the tangible property, is practically a farce. ' ' 
Many states have sought to remedy this condition of things 
by specific legislation on the subject; and in most cases 
where this has been done, the gross receipts system has been 
adopted. Of quite recent years, however, the legislative 
trend appears to be toward a form of tax based on capital 
stock. Indiana adopted such a system in 1893, an ^ Wis- 
consin pursued a similar plan within the past year. Ohio, 
several years ago, changed over from a gross receipts tax 
system to one nominally based on cash valuation of property, 
but in reality fixed very largely on the basis of net earnings. 
The practical difficulty of making adequate provision for the 
taxation of these companies, at least in the light of the vari- 
ous legislative efforts in the matter, is not a slight one. It 
will be interesting to note the experience of Texas, which is 
not far from typical in this respect. 

The first law in that state upon the subject, enacted in 
1879, in line with southern tendencies, provided for a 
specific annual tax of seven hundred dollars to be paid by 
every company doing business within the state. In 1882, 
the amount of the tax was reduced to five hundred dollars. 
This law continued in force for seven years, when the 
amount of the tax was raised to one thousand dollars. This 
act was in turn repealed in 1895, when the present law, 
taxing these companies on the basis of their gross receipts, 
was enacted. The workings of this law appear thus far to 
have been attended with satisfactory results. 

The taxation of sleeping, palace and dining car companies, 
has claimed considerable attention during the past twenty 
years. In a number of states, a system of taxation based 
on cash valuation of rolling stock has been adopted. But 
in the majority of cases, where the taxation of these com- 
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panies has been made the subject of specific legislation, the 
gross receipts system has been established. The tax on 
capital has also gained ground, as is shown by the enact- 
ment of the Indiana law of 1893, and the Wisconsin law of 
1899. The experience of Texas in this matter, as in the 
case of express companies, is an interesting one. The first 
law on the subject, passed in April, 1879, provided for an 
annual tax of two dollars per mile of road in the state over 
which cars were hauled. Three months later the system 
was changed to one of a tax of one-half of one per cent on 
the value of cars used in the state. In 1881, this law was 
repealed, and the law levying two dollars per mile was 
re-enacted. A year later, the tax was reduced to fifty cents 
per mile. All of these laws having proved unsatisfactory, 
the present law was passed in 1893. This, with the supple- 
mentary law of 1897, provides for a tax of one-fourth of one 
per cent on the annual value of the gross receipts of the 
companies concerned, in addition to a tax of twenty-five 
cents on each one hundred dollars valuation of the capital 
stock employed within the state. 

With the increasing growth of fast freight and car-line 
companies of recent years, the problem of their taxation has 
come to be of considerable importance. In the framing of 
laws for the taxation of these companies, the system of the 
tax on capital appears to have been the prevailing model. 
Such was the case with the recent Wisconsin law, as well as 
with the earlier Ohio law of 1896, and with the law passed 
in Minnesota in 1897, where all other transportation com- 
panies are taxed on the basis of gross receipts. 

Upon the whole, the most marked tendency to be noted 
of recent years in legislation for the taxation of express 
companies, sleeping-car companies and freight-line com- 
panies, has been one which points to the increasing adoption 
of the tax on capital. The Maryland law of 1893, which 
already had noteworthy precedents in the general corpora- 
tion tax systems of Pennsylvania and New York, appears to 
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have set an example which has been followed quite widely in 
the states northwest of the Ohio River. The gross receipts 
system, largely as the result of federal interference, has of 
late been but little adopted. 

The most notable practice among the states in the taxation 
of telegraph companies, has been one based on a cash valua- 
tion of telegraph line, determined on the principle of a fixed 
sum per mile of wire. This method and that of the taxation 
of gross receipts, constitute the two systems which prevail 
in the majority of the states. With the telegraph companies, 
as with railroads, the decisions of the United States Supreme 
Court have been unfavorable to the taxation of interstate 
receipts. 1 

Legislation for the taxation of telephone companies has 
been upon the same lines as with telegraph companies, 
except that not infrequently as regards the former, instead 
of the method of the levy at a specific sum per mile of wire, 
the plan of a fixed tax per instrument in use has been fol- 
lowed. In a number of states, moreover, telephone com- 
panies have been made subject to taxes on gross receipts, 
where telegraph companies have been taxed on some other 
basis. This has been largely due to the fact that the tele- 
phone business is still mainly of a local character, with the 
result that a tax on the gross receipts of a telephone com- 
pany, which are predominantly of an intrastate character, 
does not, as in the case of telegraph companies, encounter 
the limitations which have been imposed by federal court 
decision. 

Local Taxation. 

The problem of raising revenue for the ordinary expenses 
of local government is of a difficult nature. One of the 
most marked of present tendencies is a constant expansion 
of the sphere of local expenditure, which is far outstripping 

'See Telegraph Company v. Texas (105 V. S. 460), and Ratteroian v. Western 
Union Telegraph Company (127 IT. S. 411). 
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in rapidity the increase of state expenditure. The cause is 
quite obvious. The making of local improvements such as 
paving and lighting, the growth of local charities, the open- 
ing of public parks and the general improvement of local 
sanitary conditions, have all tended to create an increasing 
demand for local revenue. In the light of this fact, any 
change in the relation between state and local sources of 
revenue must be regarded as of particular interest and 
significance. 

In the taxation of transportation companies, the main 
trend of legislation has been away from the local general 
property tax, toward a system of local taxation based on 
real estate only. It will be recalled that the property valua- 
tion system, which prevails in the majority of the states, in 
nearly every case provides for the local computation and 
collection of the state tax on the basis of values apportioned 
by a state board, and in most instances, in addition, for a 
local tax at the usual local rate upon the same apportioned 
values. This system must not be confused with the local 
general property tax pure and simple. In its administration 
at least, it is quite distinct; and in effect, it amounts to 
much the same thing as, for instance, the West Virginia 
system, by which the tax is entirely computed and collected 
by state authorities, with a subsequent distribution of a por- 
tion of the proceeds among the local districts. In reality, 
the only tax which in these cases remains exclusively subject 
to local control is the tax on railroad property, situated out- 
side of the right of way; and this in actual practice applies 
only to real estate. 

In a number of states, the complete separation of the 
sources of state and local railway tax revenues has already 
been effected. Upon the whole, this has been a practice of 
growing significance. But it has not been unattended with 
opposition, especially from the local districts, where it is 
urged that the removal of so large a source of revenue 
operates with injustice to the local divisions. There are 
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many, too, who, for other reasons, regard the policy of sep- 
aration as a dangerous innovation, especially should it apply 
to the taxation of corporations in general. In line with the 
attitude of the Maine Tax Commission of 1889, they deem 
it unwise ' ' to sever the financial ligament which now closely 
unites the state government with the town, and in fact with 
every individual." Whether the policy is a wise one or not 
is still an open question. The practice of the states, at any 
rate, appears upon the whole to be pointing in that direc- 
tion. Particularly in the case of railway taxation, the legis- 
lation of the past fifty years has tended to expand the taxing 
sphere of the more central authorities to the restriction of 
the sphere of local activity. 

In several states, as in New Hampshire and West Vir- 
ginia, where railroad taxation is exclusively a matter of 
state administration, the system of locally apportioning a 
share of the proceeds of the state tax in aid of local finances, 
is in vogue. Although this practice is not at present of very 
great significance, in the event of the further general assump- 
tion of the functions of railroad tax administration by state 
authorities, its adoption, at least during transitional adjust- 
ments, might be expected as a matter of practical fiscal 
necessity. 

In Minnesota, railroad taxation is practically distinct from 
local activity. There, railroad property, excepting lands 
granted by the state or by the United States, is exempt from 
local taxation. But this is altogether exceptional, the pre- 
ponderance of state practice being on the side of a local tax 
on railway real estate. 

Other Significant Tendencies. 

There yet remain to be noted several changes in the prac- 
tice of taxing transportation companies, which are coming 
more and more to characterize the taxation of corporations 
generally. Chief of these is the growing practice of treat- 
ing domestic and foreign corporations upon the same general 
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footing. This has come to be almost universally the case 
under the system of taxation based on cash valuation of 
property. Under the system of the tax on capital, state 
policy and practice are tending in the same direction; and 
even where the gross receipts system prevails, though there 
are still exceptions in practice, state authorities are more 
and more striving to conform to this rule. The courts of the 
states, in particular, are being instrumental in effecting this 
result. For example, in New Jersey, the Supreme Court 
has decided that it is not competent for the state to lay 
a tax upon a foreign corporation in a mode which differs in 
principle from that which it applies in the taxation of its own 
corporations. 1 In California, it has been held that in case a 
corporation does an interstate business, such that the state 
has no power to keep it out, the assumption is that the state 
must apply to it the same principle of taxation as is applied 
to domestic corporations. 8 Further, the I/juisiana Consti- 
tution of 1898 provides that foreign corporations may be 
taxed in a different mode from domestic corporations, but that 
the principle which is applied must be the same in both cases. 

With regard to those laws which have been enacted in 
many states, under a variety of names, for the levying of a 
fee upon corporate charters, similar facts are to be noted. 
In New York, for instance, according to a decision of the 
courts, the state tax on organization applies to foreign cor- 
porations beginning to do business within the state, as well 
as to those of domestic origin. The Vermont laws of 1890 
and 1894 make provision to the same effect, as do also the 
more recent laws of Texas and Washington. 

Another practice which is of growing significance is that 
of levying taxes upon the incorporation and organization of 
corporations and joint-stock companies. Fifty years ago 
legislation of this character was of but insignificant extent. 
At present, laws of this type are to be found in nearly 

1 Erie Railway Company v. State (ji N. J. 531, 543). 

« Sao Francisco v. Liverpool Insurance Company (74 Cat Itj). 

[377] 



66 Annals of the American Academy. 

two-thirds of the states. The same, in general, holds with 
regard to the levying of many of the so-called ' ' license 
taxes" on corporations, and also, since 1878, with respect 
to the introduction of the franchise feature into the systems 
of many states. 

Finally, that change of attitude which is resulting in the 
abandoning of the tax on security holders must be noted. 
Not many years have passed since the practice of attempting 
to collect a tax from the holders of corporate securities was 
almost universal. Of recent years, particularly in the case 
of railroad securities, a large proportion of the states have 
given up the attempt, and instead, have sought to tax the 
corporations themselves to the full extent of their apparent 
earning capacity. The laws of California and of Arizona, 
for instance, have gone so far as to explicitly forbid the tax- 
ation of both corporation and security holder; the law in the 
latter state asserting that ' ' shares of stock in a corporation 
possess no intrinsic value over and above the actual value 
of the property of the corporation for which they stand. ' ' 
The increasing prevalence of this attitude, in addition to the 
fact of the impossibility of collecting a tax from security 
holders, are both operating toward the abandonment of the 
practice. 

Conclusion. 

Two general plans are open to consideration in the future 
legislation of the United States for the taxation of trans- 
portation companies. One is that of the further modification 
of existing systems, exclusively by state and local authori- 
ties; the other is that of the extension of the taxing 
jurisdiction of the federal government over these companies. 
Of recent years, the movement for the federal taxation of 
interstate commerce has assumed appreciable importance. 
Federal expenditure has been rapidly increasing. The 
resulting need for greater federal revenues, coupled with 
the evils resulting from the lack of uniformity in state rail- 
way tax administration, has resulted in a considerable 
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advocacy of the policy of federal taxation. Moreover, the 
probability that the taking of this step would greatly sim- 
plify the solution of those problems which arise out of the 
broader question of monopoly control has been of consider- 
able weight in furthering the advocacy of this policy. 

Before 1850 the railroads of the country were merely 
local in their importance. At about that time there set in 
the movement toward consolidation of lines, which in time 
necessitated state assumption of taxing powers and state 
regulation of transportation problems. Now, last of all, the 
movement toward consolidation and combination has pro- 
gressed so far that huge monopolistic concerns, wielding vast 
commercial and industrial powers, have become the order 
of the day. Just as after 1850 the local districts were 
unable to cope with the problems which arose at that time, 
so now the states are confronted with conditions with which 
it appears to be beyond their power to effectually deal. 
Beyond the question of taxation as a source of revenue, 
therefore, would not the assumption of this new taxing 
power by the federal government place in the hands of the 
federal authorities a most effective means of monopoly 
supervision and control ? The answer must undoubtedly 
be in the affirmative. 

But other important considerations must not be neglected. 
In the face of the probable opposition of the railroads of 
the country and of the states themselves, would it be practi- 
cable to take such a step ? With state and local tax systems 
so intimately connected as they still are in the majority of 
the states, would it be possible to effect this change without 
a costly reaction upon local fiscal systems ? If it were to be 
proposed that a portion of the proceeds of the federal tax 
on railroads be distributed among the states, with a view 
toward assuaging any such difficulties as might arise in this 
respect from the change, would it be advisable to recur to 
such a plan in the light of the experience of 1837 in the 
distribution of the federal surplus ? These and many other 
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questions arise in this connection. I mention them, not with 
the purpose of suggesting even a qualified answer, but 
simply to give a hint of the complicated character of the 
problems involved. The answer must be sought in the logic 
of a coming decade's events. 

On the basis of the facts which have been presented, I 
trust that the following conclusions will not appear unwar- 
ranted: 

(i) Railway tax systems are becoming more and more 
distinct from the systems applied to the taxation of individ- 
uals; and this process is being accompanied by an increas- 
ing degree of centralization in the administration of railway 
tax systems. 

(2) In the establishing of distinct railway tax systems, 
increasing departure from the system of the general property 
tax, toward systems based on corporate capital and corporate 
profits, is being effected. 

(3) The practice of making specific provision for the 
taxation of transportation companies other than railways, is 
expanding, and on lines other than those of the system of 
the general property tax. 

(4) The local taxation of railways is tending toward the 
taxation of their real estate only. 

(5) The practice of levying special supplementary impo- 
sitions upon corporations, in the shape of organization, 
franchise and " license " taxes, is a growing one. 

(6) State tax laws are coming more and more to treat 
foreign and domestic corporations, for purposes of taxation, 
upon the same footing. 

(7) The states are tending to exempt from taxation the 
holders of corporate securities, when the corporation itself is 
taxed. 

(8) The fact of the rapid consolidation and combination 
of railways companies points toward a federal tax on inter- 
state traffic. Rosweix C. McCrea. 

Ithaca, N. V. 



